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« Timeline of events

« Mechanics of Article 17

» --- Authorization

» --- Preventive Measures vs User Rights or Freedoms
 --- Interaction w/ DSA (preliminary thoughts)
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Tackling illegal
content online




lllegal content: “any information which is not in
compliance with Union law or the law of a Member State

Encourages “proactive measures” against illegal
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Common Market Law Review 57: 979-1030, 2020.
© 2020 Kluwer Law International. Printed in the United Kingdom.

THE 2019 DIRECTIVE ON COPYRIGHT IN THE DIGITAL SINGLE
MARKET: SOME PROGRESS, A FEW BAD CHOICES, AND AN
OVERALL FAILED AMBITION

SEVERINE DUSOLLIER"

Then comes Article 17 of the CDSM Directive, certainly its monster
provision, both by its size and its hazardousness. During the whole process of
adoption of the Directive, this was the focus of all attention, the provision
everybody was talking about, even far beyond the EU copyright circles or
aficionados.
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What and how?

Independent of knowledge
0 yes C2P of illegality of upload

Direct Liability _ No hosting safe-harbor
(OCSSP = © user) : in Art 14 e-Commerce

i Lex specialis to
l Except if: e-Commerce

Option 1 (Default)

e “Authorisation” \

must cover

End-user
Non-
commercial*
Upload

*or commercial but w/out generating

“significant revenues” (priced into license)




What and how?

C2P Independent of knowledge

> yes " of illegality of upload

i

Direct Liability _ No hosting safe-harbor
(OCSSP = © user) : in Art 14 e-Commerce

l Lex specialis to
Except if: e-Commerce

Option 1 (Default) Option 2
I o no Liability Exemption Mechanism
Authorisation At 1700

must cover

v
v

e Best efforts to obtain authorization

End-user
Non-
commercial
Upload

Blueprint Senftleben & Metzger (ECS)

* 17(1) and (4)(a) “as expressions of the same duty
of the OCSSP”

*  Proactive search of publicly known © holders +
N&A-to license for others




What and how?

Independent of knowledge
> yes " C2P of illegality of upload
Direct Liability ~ No hosting safe-harbor
(OCSSP = © user) B in Art 14 e-Commerce

i Lex specialis to
l Except if: e-Commerce

v

v

Option 1 (Default) Option 2
., orisation” no Liability Exemption Mechanism
\ Art 17(4)

must cover

* Best efforts to obtain authorisation

* Best efforts to ensure unavailability of specific
works for which © holders provided relevant and
necessary information; [upload filters]

* acted expeditiously, subsequent to notice from © _

o e Cumulative

holders, to take down infringing content and « Cooperation OCSSPs &
made best efforts to prevent its future upload. © holders
[NTD + NSD / re-upload filters]

End-user
Non-
commercial
Upload

4—




Independent of knowledge
(o © user)

Direct Liability , N hosting safe-harbor
SSP = © user) inArt 14 e-Commerce

l Lexspecialis to
l Except if: e-Commerce

. Option2
Option 1 (Default) - . 5
B “Authorisation” N »>  no — Liability Exemption Mechanism

Proportionality assessment and factors — Art. 17(5)

Art17(4)
must cover
* Bestefforts to obtain authorisation
+ Best efforts to ensure unavailability of specific
E“:;::_e’ works for which © holders provided relevantand
commercial necessary information; [uploadfilters]
Upload * acted expeditiously, subsequent to notice from © umulat
holders, to take downinfringing content and
made best efforts to prevent its future upload.
[NTD+ NSD/ re-uploadfilters]
v

Mitigated regime for small & new OCSSPs — Art. 17(6)

Mitigation

User rights / mandatory E&Ls — Art 17(7) & (9)

Measures

Ban on general monitoring — Art 17(8)

Safeguards: Complaint & Redress — Art 17(9)
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CENTRE FOR INTELLECTUAL PROPERTY & INFORMATION LAW

THE ODYSSEY OF THE PROHIBITION ON
GENERAL MONITORING OBLIGATIONS
ON THE WAY TO THE DIGITAL SERVICES ACT:
BETWEEN ARTICLE 15 OF THE E-COMMERCE DIRECTIVE
AND ARTICLE 17 OF THE DIRECTIVE ON COPYRIGHT
IN THE DIGITAL SINGLE MARKET

4 christina_ang @cjangelopoulos - Oct 29
e Main conclusion: unless the CJEU changes its definiton of general

' monitoring for #copyright, #Article17 of the #CopyrightDirective cannot
be interpreted as requiring filtering all content for infringement. This
should also be reflected in the upcoming #DigitalServicesAct.

Prof. Dr. Martin Senftleben 1 4 8 T
Institute for Information Law (IViR) Q tl @ —

University of Amsterdam

christina_ang @cjangelopoulos - Oct 29
Other preventive measures may be required of intermediaries, including
specific monitoring obligations along the L'Oréal v eBay 'double
specificity' approach, i.e. specific in respect of both the protected subject
matter and potential infringers.

Dr Christina Angelopoulos
Centre for Intellectual Property and Information Law (CIPIL)
University of Cambridge

Amsterdam/Cambridge, October 2020 ~Banon general monitoring — Art 17(8)
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Other preventive measures may be required of intermediaries, including
specific monitoring obligations along the L'Oréal v eBay 'double
specificity' approach, i.e. specific in respect of both the protected subject
matter and potential infringers.

Amsterdam/Cambridge, October 2020

Ban on general monitoring — Art 17(8)

See art 15 e-Commerce = art. 7 DSA




Independent of knowledge
yes of illegality of upload

Direct Liability No hosting safe-harbor

c2p
> B
(OCSSP = © user) inArt 14 e-Commerce

l Lexspecialis to
l Except if: e-Commerce

. Option2
Option 1 (Default) - . 5
B .\ uthorisation” _7 > no — Liability Exemption Mechanism

Art17(4)
must cover
* Bestefforts to obtain authorisation
+ Best efforts to ensure unavailability of specific
End-user works for which © holders provided relevantand
Non- . . -
commercial necessary information; [uploadfilters]
Upload *  acted expeditiously, subsequent to notice from © umulat
holders, to take downinfringing content and
made best efforts to prevent its future upload.
[NTD+ NSD/ re-uploadfilters]
Proportionality assessment and factors — Art. 17(5)
Mitigated regime for small & new OCSSPs — Art. 17(6)
\ 4

L ight tory E&Ls — Art 17(7) & (9
Mitigation User rights / mandatory s—Art17(7) & (9)

Measures

Ban on general monitoring — Art 17(8)

Safeguards: Complaint & Redress — Art 17(9)




Article 17

Normative hierarchy

Licensing User Rights & Freedoms

17(1), (3), (4a), (5) > Preventive Measures < 17(7), (9)
17(4b-c), (5)



Article 17

Normative hierarchy

“Bermuda triangle”

Licensing User Rights & Freedoms

17(1), (3), (4a), (5) 17(7), (9)

Preventive Measures

17(4b-c), (5)

Obligation of result

Obligation of
best efforts

EC, Council & Parliament
In: Poland v... hearing
+ EC Targeted Consultation doc
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What is the nature of the right in Article 17?

How to License Article 17? Exploring the
Implementation Options for the New EU Rules on
Content-Sharing Platforms under the Copyright in
the Digital Single Market Directive

Martin Husovec, JoAo Pedro Quintais

GRUR International, ikaa200, https://doi.org/10.1093/grurint/ikaa200
Published: 18 February 2021



Interpretation Options

Option A Sub-type of C2P (w/in Int’l Law)
Option B Sub-type of C2P (outside Int’l Law)
Nature
of Right
Option C Special C2P

Option D New Sui Generis C2P



Interpretation Options
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Option B Sub-type of C2P (outside Int’l Law)

Nature
of Right

Option C Special C2P

Option D New Sui Generis C2P



Option A
sub-type of C2P within International minimum standards

International

Minimum Standard
(arts 8 WCT, 10 & 14 WPPT)

EU Standard

(art. 3 InfoSoc Directive)

Art. 17
DSM Directive




Interpretation Options

Option A Sub-type of C2P (w/in Int’l Law)

Option B Sub-type of C2P (outside Int’l Law)

Nature
of Right

Option C Special C2P

Option D New Sui Generis C2P



Option B
sub-type of C2P within the EU concept
but outside international minimum standards

EU Standard

(art. 3 InfoSoc
Directive)

Article 17
DSM Directive

International
Minimum Standard

(arts 8 WCT, 10 &
14 WPPT)




Interpretation Options

Option A Sub-type of C2P (w/in Int’l Law)

Option B Sub-type of C2P (outside Int’l Law)

Nature
of Right

Option C Special C2P

Option D New Sui Generis C2P



Option C
sub-type of C2P within the EU concept but qualified as lex specialis

EU Standard

(art. 3 InfoSoc
Directive)

Article 17
DSM Directive

International
Minimum Standard

(arts 8 WCT, 10 &
14 WPPT)




Option C
sub-type of C2P within the EU concept but qualified as lex specialis

EU Standard

(art. 3 Infosoc e Same as Option B but...
Directive)
Aricle 17 e .. notsubject to InfoSoc Directive rules or
DSM Directive case law (?)
e » ¢ ..including on CRM & E&Ls

(arts 8 WCT, 10 &
14 WPPT)

* Think: Soulier, 3ST
*  Why important?

e Authorisation mechanisms!
* Wider margin of discretion




Interpretation Options

Option A Sub-type of C2P (w/in Int’l Law)
Option B Sub-type of C2P (outside Int’l Law)
Nature
of Right
Option C Special C2P

New Sui Generis C2P




Option D
new sui generis right of C2P outside the EU concept

EU Standard

(art. 3 InfoSoc

Directive) Article 17
DSM Directive

International
Minimum Standard

(arts 8 WCT, 10 &
14 WPPT)




Option D
new sui generis right of C2P outside the EU concept

EU Standard

(art. 3 InfoSoc

Directive) Article 17 * Activities covered wholly outside CJEU-
extended scope of art. 3 InfoSoc

DSM Directive

*  Why? Focus is not on mental elements but

International N on services’ effects (rec. 62) + distinction
Hinimim SiSRderd from art. 3 InfoSoc scope (paras 1 & 2, rec.
(arts 8 WCT, 10 &

14 WPPT) 64)

« Tentative consequences outlined for Option
C) are clear here

* Freedom of MS to play around with
authorisation mechanisms




Nature
of Right

My (our) view

Option A

Option B

Sub-type of C2P (w/in Int’l Law)

Sub-type of C2P (outside Int’l Law)

Option C

N

Special C2P

New Sui Generis C2P

\

)

EC Targeted Consultation

Article 17 is a lex specialis to Article 3 of Directive 2001/29/EC and of Article 14 of
Directive 2000/31/EC. This is confirmed by Recital 64, which states clearly that Article 17

Option D most likely... but CJEU may
change this to C in pending cases:
* Google / YouTube
* AG JE Opinion 2020
* Puls4TV



Why does it matter?



1 size does not fit all + art 17 does not mandate it!

- -~

[—> if art 17 right = exclusive right w/in scope of 3 InfoSoc

e N

Direct Licensing

A

e

Voluntary CRM

Authorization [—

CLEE (art 12)

...................

.,

Mandatory CRM
_ J

( A
Statutory
Licensing

- J

.,
.

|—» if art 17 right special/sui genesis vis-a-vis 3 InfoSoc (cf
Husovec/Quintais; see also EC in CJEU, YouTube)



Authorization

1 size does not fit all + art 17 does not mandate it!

—_—

L/

— if art 17 right = exclusive right w/in scope of 3 InfoSoc

. N not a viable option across all sectors + types of OCSSPs x 27
Direct Licensing —>
:  Member States
—
—
Voluntary CRM —'—> no CoO principle or MTL (beyond musical works): limited use
N
— P, l;etst option (& only available) for sectors not equipped for DL,
; ut...
CLEE (art12) |—+— Territorial solution: fragmented EU landscape
\“\%)‘"':

— art 12 requirements: representativeness, opt out, etc.

- new / clarified mandates

advised (Amend CRM
Acts: 3 InfoSoc mandates
extend to 17 CDSM)

Low threshold below
“systemic” OCSSPs, i.e.
flexible interpretation of
best efforts in 17(4)(a), in
light of 17(5)
proportionality & factors
(NL!)

e.g. non-obvious (c)
holders —> passive
OCSSP OK (also valid for
direct licensing)
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Best efforts to

Authorization Q el Obtain authorization e

17(4)(a)

Preventive Measures
17(4)(b-c)

s

CRTs

(Filters, NSD)

not suited for
17(7) uses

-
/

How Filters fail (to meet the requirements of the
DSM directive)

S SRS =

Three common failure
modes of upload filters

June 12,2020 — Paul Keller Share this article: § Yff

Incorrect rights information (bad metadata)

Inability to recognise legitimate uses (context
blind)

Inability to accurately identify works (false
positives)




S

Best efforts to
Authorization ggd Q el Obtain authorization G
17(4)(a) /

Preventive Measures
17(4)(b-c)

i

CRTs

(Filters, NSD)

not suited for
17(7) uses

User Rights & Freedoms
17(7), (9)

- covers most “transformative” UGC
+ Mandatory

» Unremunerated

* No contractual or TPM override

+ Contextual & dynamic (x 27)

Other E&Ls and lawful uses
17(7), (9)

Complaint & Redress
(Procedural Safeguards)
17(9)




Best efforts to
Authorization [§]—> obtain authorization [
17(4)(a) /

Preventive Measures
17(4)(b-c)

User Rights & Freedoms
17(7), (9)

+ covers most UGC

« Mandatory

* Unremunerated

* No contractual or TPM override
+ Contextual & dynamic (x 27)

s

CRTs

(Filters, NSD)

I NL v1 approach Other E&Ls and lawful uses
not suited for ) 417(7), (9)

17(7) uses

llComplaint & Redress
(Procedural Safeguards)

17(9)




S

Best efforts to
Authorization [— Rl obtain authorization G
17(4)(a)

/

Preventive Measures
17(4)(b-c)

User Rights & Freedoms
17(7), (9)

« covers most UGC

» Mandatory

* Unremunerated

» No contractual or TPM override
+ Contextual & dynamic (x 27)

s

CRTs
(Filters, NSD)

.. Other E&Ls and lawful uses
not suited for R 417(7), 9)
17(7) uses .

incompatible 17(7) and FoE .. .. . Complaint & Redress

Inconsistent w/ CRT capabilities & (Procedural Safeguards)
empirical evidence counter notices

proportionality (alternatives exist) 17(9)



Best efforts to
Authorization Q el Obtain authorization e
17(4)(a) /

i <

CRTs

Preventive Measures
17(4)(b-c)

(Filters, NSD)

How?
Ex ante
not suited for
17(7) uses safeguards

User Rights & Freedoms
17(7), (9)

- covers most UGC

» Mandatory

* Unremunerated

» No contractual or TPM override
« Contextual & dynamic (x 27)

Other E&Ls and lawful uses
17(7), (9)

Complaint & Redress

(Procedural Safeguards)
17(9)




(c) holder

End-user

1 size does not fit all OCSSPs + art 17 does not mandate it!

Preventive Measures & User Rights
17(4)(b) and (c) — 17(7)

specific info
works
—

“Effective & Expeditious” Complaint & Redress

17(9)

in platform in platform

C18/18 (Facebook)

Partial Match
—

O
No Match

( A
1:1 Match Authorization — Q
_ W,
..................... o
I “Equivalent” file : Block Rule

|

User Declaration
Lawful Use

)
(Potential)
Block Rule

- J i
User Withdraws

NTD below x
threshold
4(c)

—

— @

-~ 9

-

Q Uploaded content

@ Uploaded content

available to public on platform

blocked - not available to public on platform

User does not
complain

©

(c) holder says nothing Q
(c) holder objects w/
due justification

OCSSP decision w/ human
review (no undue delay)

User complains

Equivalent file: narrow interpretation (e.g. high percentage similarity, limited to certain types of works CRTs are suitable for, attention to
differences in national laws) // Partial Match: block rules in this scenario should arguably be “duly justified” (difficult to do ex ante for

partial matches); is 17(4)(b)(c) sufficient legal basis for blocking most partial matches?



1 size does not fit all OCSSPs + art 17 does not mandate it!

& —
—— “Equivalent” file VA Block Rule
C18/18 (Facebook)
En;‘i;:‘s.er User Declaration Q
_ —
commercial R Lawful Use
Upload (Potential)
0 Block Rule
: |
—— Partial Match
NTD below x
threshold > @)
4(c)
T M

Equivalent file: narrow interpretation (e.g. high percentage similarity, limited to certain types of works CRTs are suitable for, attention to
O differences in national laws) // Partial Match: block rules in this scenario should arguably be “duly justified” (difficult to do ex ante for
partial matches); is 17(4)(b)(c) sufficient legal basis for blocking most partial matches?



— “Equivalent” file i___,

: Block Rule
C18/18 (Facebook)
E d_ *essssssssssssssssnsnnnnns o
nNO‘:‘S'er User Declaration
commercial 4 ™ Lawful Use
Upload N (Potential)
o Block Rule
. . J
——| Partial Match —>
4 )
NTD below x
. threshold —> Q
4(c)
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