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Tackling illegal 
content online

Digital Services Act
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+
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Who does it apply to?

outside CDSM Directive

Art. 5 DSA



OCSSP?

What and how?

yes C2P

Direct Liability
(OCSSP = © user)

Independent of knowledge 
of illegality of upload

No hosting safe-harbor 
in Art 14 e-Commerce

Lex specialis to 
e-CommerceExcept if:

Option 1 (Default)
“Authorisation”

must cover

End-user
Non-

commercial*
Upload

*or commercial but w/out generating 
“significant revenues” (priced into license)
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Blueprint Senftleben & Metzger (ECS)
• 17(1) and (4)(a) “as expressions of the same duty 

of the OCSSP” 
• Proactive search of publicly known © holders + 

N&A-to license for others



OCSSP?

What and how?

yes C2P

Direct Liability
(OCSSP = © user)

Independent of knowledge 
of illegality of upload

No hosting safe-harbor 
in Art 14 e-Commerce

Lex specialis to 
e-CommerceExcept if:

Option 1 (Default)
“Authorisation”

must cover

End-user
Non-

commercial
Upload

no
Option 2

Liability Exemption Mechanism
Art 17(4)

• Best efforts to obtain authorisation
• Best efforts to ensure unavailability of specific 

works for which © holders provided relevant and 
necessary information; [upload filters]

• acted expeditiously, subsequent to notice from © 
holders, to take down infringing content and 
made best efforts to prevent its future upload. 
[NTD + NSD / re-upload filters] 

• Cumulative
• Cooperation OCSSPs & 

© holders
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Obligation of result

Obligation of 
best efforts

EC, Council & Parliament 
In: Poland v… hearing
+ EC Targeted Consultation doc

“Bermuda triangle”
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Article 17 
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Option C 
sub-type of C2P within the EU concept but qualified as lex specialis

• Same as Option B but…

• … not subject to InfoSoc Directive rules or 
case law (?) …

• …including on CRM & E&Ls

• Think: Soulier, 3ST

• Why important?

• Authorisation mechanisms!
• Wider margin of discretion
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Article 17 
DSM Directive



Nature 
of Right

Option A

Option B

Option C

Option D

Sub-type of C2P (w/in Int’l Law)

Sub-type of C2P (outside Int’l Law)

Special C2P

New Sui Generis C2P

Interpretation Options



Option D 
new sui generis right of C2P outside the EU concept

EU Standard
(art. 3 InfoSoc 

Directive)

International 
Minimum Standard

(arts 8 WCT,  10 & 
14 WPPT)

Article 17 
DSM Directive



Option D 
new sui generis right of C2P outside the EU concept

• Activities covered wholly outside CJEU-
extended scope of art. 3 InfoSoc

• Why? Focus is not on mental elements but 
on services’ effects (rec. 62) + distinction 
from art. 3 InfoSoc scope (paras 1 & 2, rec. 
64)

• Tentative consequences outlined for Option 
C) are clear here

• Freedom of MS to play around with 
authorisation mechanisms

EU Standard
(art. 3 InfoSoc 

Directive)

International 
Minimum Standard
(arts 8 WCT,  10 & 

14 WPPT)

Article 17 
DSM Directive



Nature 
of Right

Option A

Option B

Option C

Option D

Sub-type of C2P (w/in Int’l Law)

Sub-type of C2P (outside Int’l Law)

Special C2P

New Sui Generis C2P

My (our) view

Option D most likely… but CJEU may 
change this to C in pending cases: 
• Google / YouTube

• AG ØE Opinion 2020
• Puls 4 TV

EC Targeted Consultation
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Authorization
Best efforts to 

obtain authorization  
17(4)(a) 

Preventive Measures 
17(4)(b-c)

CRTs 
(Filters, NSD)

NTD? 
Others?

not suited for 
17(7) uses

• Incorrect rights information (bad metadata)

• Inability to recognise legitimate uses (context 
blind)

• Inability to accurately identify works (false 
positives)
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<

How?
Ex ante 

safeguards



End-user
Non-

commercial
Upload

1:1 Match

“Equivalent” file 

C18/18 (Facebook) 

Preventive Measures & User Rights 
17(4)(b) and (c) — 17(7)

Partial Match

No Match

Authorization

Block Rule

(Potential) 
Block Rule

User Declaration 
Lawful Use

User Withdraws

“Effective & Expeditious” Complaint & Redress 
17(9) 

User does not 
complain

User complains

Equivalent file: narrow interpretation (e.g. high percentage similarity, limited to certain types of works CRTs are suitable for, attention to 
differences in national laws) // Partial Match: block rules in this scenario should arguably be “duly justified” (difficult to do ex ante for 
partial matches); is 17(4)(b)(c) sufficient legal basis for blocking most partial matches?

Uploaded content available to public on platform

Uploaded content blocked - not available to public on platform

OCSSP CRT
(c) holder

specific info 
works

NTD below x 
threshold 

4(c) 

1 size does not fit all OCSSPs + art 17 does not mandate it!

in platform

(c) holder says nothing  

(c) holder objects w/ 
due justification 

OCSSP decision w/ human 
review (no undue delay)

in platform out of court

…
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